
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DOCS_LA:294451.2 59935/002 

P
A

C
H

U
L

S
K

I 
S

T
A

N
G

 Z
IE

H
L

 &
 J

O
N

E
S

 L
L

P
 

A
T

T
O

R
N

E
Y

S
 A

T
 L

A
W

 
L

O
S

 A
N

G
E

L
E

S
, 

C
A

L
IF

O
R

N
IA

 

 
Linda F. Cantor (CA Bar No. 153762)  
Jason S. Pomerantz (CA Bar No. 157216) 
Pachulski Stang Ziehl & Jones LLP 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, California  90067 
Telephone: 310-277-6910 
Facsimile:  310-201-0760 
E-mail:lcantor@pszjlaw.com 
 jspomerantz@pszjlaw.com 
 
Counsel for R. Todd Neilson, Chapter 7 Trustee  
for The Tulving Company, Inc. 

UNITED STATE BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SANTA ANA DIVISION 
 
In re: 
 

THE TULVING COMPANY, INC., a 
California corporation, 
 
 
 Debtor. 
 

Case No.: 8:14-bk-11492-ES 
 
Chapter 7 
 
NOTICE OF OMNIBUS MOTION AND 
OMNIBUS MOTION OF TRUSTEE FOR 
ORDER DISALLOWING DUPLICATE 
CLAIMS; MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATIONS OF 
NICHOLAS R. TROSZAK AND LINDA F. 
CANTOR IN SUPPORT THEREOF 
 
This Motion Affects The Following Claimants: 
 
Christman, Kenneth D., Claim 68-1 (Duplicate 
of Claim 36-1) 
Raia, Raymond, Claim 188-1 (Duplicate of Claim 
182-1) 
Rusimovic, Radovan, Claim 32-1 (Duplicate of Claim 
1-1)  
Stutzman (Sr.), David J., Claim 150-1 (Duplicate 
of Claim 64-1) 
Werternberger, George F., Claim 351-1 
(Duplicate of Claim 350-1) 
 
Date: January 14, 2016 
Time: 10:30 am 
Place: Courtroom 5A  
  411 West Fourth Street 
  Santa Ana, CA 92701 
Judge: Hon. Erithe A. Smith
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PLEASE TAKE NOTICE that,  pursuant to section 502 of title 11 of the United States 

Code (the “Bankruptcy Code”), Rule 3007 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”) and Rule 3007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Central District of California, R. Todd Neilson, solely in his capacity as 

the duly appointed, authorized and acting Chapter 7 Trustee (the “Trustee”) of the Tulving 

Company, Inc. (the “Debtor”) hereby moves (the “Motion”) the Court for an order to disallow the 

duplicate claims (the “Duplicate Claims”) listed below in the column entitled “Duplicate Claim to 

Be Disallowed” filed by the listed claimants (the “Claimants”) on the grounds that the Duplicate 

Claims are the same or substantially the same claims as the surviving claims (the “Surviving 

Claims”) listed in the column entitled “Surviving Claim”. 

 

Name of Claimant 
Duplicate Claim to be 

Disallowed 
Surviving Claim 

Exhibit No. of Claim 
(Contains Copy of Claim to 

be Disallowed and 
Surviving Claim) 

Christman, Kenneth D. 68-1 36-1 1
Raymond, Raia 188-1 182-1 2
Rusimovic, Radovan 32-1 1-1 3
Stutzman (Sr.), David J. 150-1 64-1 4
Wertenberger, George F. 351-1 350-1 5

PLEASE TAKE FURTHER NOTICE that the Motion has been served upon the Claimants 

and all parties entitled thereto and is based upon the supporting Memorandum of Points and 

Authorities and Declaration of Nicholas R. Troszak, the Declaration of Linda F. Cantor, the 

statements, arguments and representations of counsel who appear at the hearing on the Motion, the 

files and records in the above-captioned case, any evidence properly before the court prior to or at 

the hearing regarding the Motion and all matters of which the court may properly take judicial 

notice.   

PLEASE TAKE FURTHER NOTICE that pursuant to Local Bankruptcy Rule 9013-1(f), 

responses to the Motion must be filed with the Court and served upon the Trustee’s counsel at the 

address in the upper left-hand corner of this Motion no later than fourteen (14) days prior to the 

hearing date.  Responses must contain a written statement of all reasons the Motion is opposed and 

must include declarations and copies of all documentary evidence on which the responding party 
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intends to rely.  Responses must be filed either electronically or at the following location: 
 
 

United States Bankruptcy Court 
411 West Fourth Street 
Santa Ana, CA 92701 

PLEASE TAKE FURTHER NOTICE that if a response is not timely filed and served, the 

Trustee will request that the court grant the relief requested in the Motion without further notice or 

hearing. 

PLEASE TAKE FURTHER NOTICE that if a response is timely filed and served upon the 

Trustee’s counsel, the Court, in its discretion, may treat the initial hearing as a status conference if it 

determines that the Motion involves disputed factual issues or will require presentation of substantial 

evidence or argument. 

WHEREFORE, the Trustee respectfully requests that the Court enter an order (a) granting 

the Motion; (b) disallowing the Duplicate Claims in their entirety; and (c) granting the Trustee such 

other and further relief as may appropriate under the circumstances. 

 
Dated: December 15, 2015 PACHULSKI STANG ZIEHL & JONES LLP

 By /s/ Linda F. Cantor 
 Linda F. Cantor

Jason S. Pomerantz 
 
Counsel for R. Todd Neilson, Chapter 7 
Trustee for the Tulving Company, Inc.
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 
BACKGROUND 

A. The Debtor’s Business, the Bankruptcy Case, Jurisdiction and Venue 

The Debtor was in the business of selling and purchasing gold, silver, coins, bullion, and 

other precious metals through its internet website or by phone.  Prior to the filing of this bankruptcy 

case, customer complaints concerning delayed or undelivered orders were increasingly made to the 

Better Business Bureau against the Debtor.  In early March 2014, a class action lawsuit was filed 

against the Debtor and its principal in the United States District Court for the Northern District of 

California.  The Debtor ceased operations on or about March 3, 2014.  Shortly before the 

commencement of its bankruptcy proceedings, the Secret Service and the Department of Justice 

raided the Debtor’s business offices, and seized the Debtor’s computers, documents, and valuable 

coins as part of an ongoing criminal investigation.   

The Debtor commenced this case by the filing of a voluntary petition for relief under chapter 

11 of the Bankruptcy Code, 11 U.S.C. § 101 et seq. (the “Bankruptcy Code”) on March 10, 2014.  In 

light of the pending criminal investigation and other ongoing litigation, on March 18, 2014, the 

United States Trustee (the “UST”) filed a Stipulation Appointing Chapter 11 Trustee [Docket No. 

15] (“Stipulation”), which both the Debtor and its attorney signed.  The Court approved the 

Stipulation on March 18, 2014 [Docket No. 16].  On March 21, 2014, the Court entered an Order 

approving the UST’s Application for the Appointment of a Chapter 11 Trustee, appointing R. Todd 

Neilson as Trustee of the Debtor’s estate [Docket No. 22].  Thereafter, upon notice and hearing, the 

case was converted to a case under chapter 7 of the Bankruptcy Code.  Mr. Neilson continues to 

serve as the Trustee [Docket No. 108].  

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.  This is a 

core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue of this matter is appropriate pursuant to 

28 U.S.C. §§ 1408 and 1409. 

B. The Bar Date and Proofs of Interest 

The deadline to file a proof of claim in the Case was September 30, 2014.  To date, 385 
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proofs of claim have been filed in the Case as reflected in the official registers of claims.  

C. The Claims  

The Trustee and his professionals have been engaged in the process of reconciling the claims 

filed against the Debtors in this Case.  The Trustee and his professionals have reviewed the 

Duplicate Claims and the Surviving Claims and have determined that the Duplicate Claims held by 

the Claimants are the same or substantially the same claims as the Surviving Claims held by the 

Claimants.  Copies of the Duplicate Claims and related Surviving Claims are attached hereto as 

Exhibits 1-5 as set forth in the chart below.  In order to avoid a duplicate recovery by the Claimants, 

the Duplicate Claims must be disallowed.   

 

Name of Claimant 
Duplicate Claim to be 

Disallowed 
Surviving Claim 

Exhibit No. of Claim 
(Contains Copy of Claim to 

be Disallowed and 
Surviving Claim) 

Christman, Kenneth D. 68-1 36-1 1
Raymond, Raia 188-1 182-1 2
Rusimovic, Radovan 32-1 1-1 3
Stutzman (Sr.), David J. 150-1 64-1 4
Wertenberger, George F. 351-1 350-1 5

 

II. 
ARGUMENT 

A. Procedural Requirements for Objections to Claims 

Bankruptcy Rule 3007 governs the procedure for objections to claims.  It provides as 

follows: “An objection to an allowance of a claim shall be in writing and filed.  A copy of the 

objection with notice of the hearing thereon shall be mailed or otherwise delivered to the claimant 

. . . at least thirty days prior to the hearing.”  Fed. R. Bankr. P. 3007.   

Pursuant to Bankruptcy Rule 3007, a copy of the Motion will be mailed to Claimants at the 

addresses provided by Claimants in the Claims, and, as appropriate, on each Claimant’s registered 

agent for service of process, at least thirty days prior to the hearing date for consideration of the 

Motion.  Accordingly, by the time of the hearing hereon, the Trustee will have complied with 

Bankruptcy Rule 3007.   
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B. The Court Must Determine the Allowance of a Claim Subject to Objection 

With certain exceptions, section 502(b) of the Bankruptcy Code requires, in relevant part, 

that if a party in interest objects to a claim, “the Court, after notice and a hearing, shall determine the 

amount of such claim in lawful currency of the United States as of the date of the filing of the 

petition, and shall allow such claim in such amount, except to the extent that -- (1) such claim is 

unenforceable against the debtor and property of the debtor, under any agreement or applicable law 

for a reason other than because such claim is contingent or unmatured ….” 

C. Burden of Proof 

All allegations set forth in a properly filed proof of claim are taken as true and, if the 

allegations set forth all facts necessary to establish a claim and are not self-contradictory, the proof 

constitutes prima facie evidence of the validity and amount of the claim.  11 U.S.C. § 502(a); Fed. R. 

Bankr. P. 3001(f).  However, a claimant must attach copies of writings upon which claims are based 

in order to carry its burden of establishing a prima facie case against the debtor.  Hardin v. Gianni 

(In re King Investments Inc.), 219 B.R. 848, 858 (B.A.P. 9th Cir. 1998).  Further, a claim should not 

be allowed if that claim is unenforceable against the debtor and property of the debtor, under any 

agreement or applicable law.  11 U.S.C. § 502(b)(1). 

Once the objector raises “facts tending to defeat the claim by probative force equal to that of 

the allegations of the proofs of claim themselves,” Wright v. Holm (In re Holm), 931 F.2d 620, 623 

(9th Cir. 1991), then “the burden reverts to the claimant to prove the validity of the claim by a 

preponderance of the evidence.”  Ashford v. Consolidated Pioneer Mortgage (In re Consolidated 

Pioneer Mortgage), 178 B.R. 222, 226 (B.A.P. 9th Cir. 1995), aff’d, 91 F.3d 151 (9th Cir. 1996).  

“[T]he ultimate burden of persuasion is always on the claimant.”  Holm, 931 F.2d at 623.  In 

considering an objection to a claim, a bankruptcy court may take judicial notice of the underlying 

records in a bankruptcy case.  O’Rourke v. Seaboard Surety Co., (In re ER Fergert, Inc.), 887 F.2d 

955, 957-958 (9th Cir. 1998). 

D. The Objection 

The Duplicate Claims and the relevant Surviving Claims are the same or substantially the 

same claims.  By this Motion, the Trustee simply seeks to have disallowed the Duplicate Claims, 
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leaving the Surviving Claims unaffected by this Motion.  The Trustee does not seek to address the 

merits of the Surviving Claims, reserving all his rights with regard to these and acknowledging that 

the Claimants reserve all its rights as well.   

E. Claimants Have to Prove the Validity of the Claims by a Preponderance of the 
 Evidence 

The Trustee has demonstrated that the Surviving Claims addressed in this Motion are the 

same or substantially the same claims as a later-filed version of the same claims.  To the extent that a 

Claimant alleges that its Surviving Claim is not duplicated by its Duplicate Claim, Claimant has the 

burden of proving such allegation by a preponderance of the evidence. 

III. 
RESERVATION OF RIGHTS 

The Trustee has not attempted to raise in this Motion each defense, counterclaim, or setoff 

that may apply to the Duplicate Claims or the Surviving Claims.  If a response to this Motion is 

received, the Trustee reserves the right to amend, and supplement this Motion, or file additional 

objections to assert any defenses, counterclaims, and/or setoffs against the Duplicate Claim and the 

Surviving Claim.  In all instances, the Trustee reserves the right to file future objections or motions 

or to supplement this Motion as to the validity, amount, or status of the Duplicate Claim upon 

different grounds than set forth herein or otherwise, or of the Surviving Claim. 

IV. 
CONCLUSION 

For the reasons set forth herein, the Trustee respectfully requests that the Court enter an 

order:  (a) granting the Motion; (b) disallowing the identified Duplicate Claims; and (c) granting the 

Trustee such other and further relief as may be appropriate under the circumstances. 

DATED:  December 15, 2015  PACHULSKI STANG ZIEHL & JONES LLP 

By: /s/ Linda F. Cantor ________________________ 
      Linda F. Cantor 

Jason S. Pomerantz 
 

Counsel for R. Todd Neilson, Chapter 7 Trustee for the 
Tulving Company, Inc. 
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DECLARATION OF LINDA F. CANTOR 

 I, Linda F. Cantor, declare as follows: 

1. I am an attorney at law, duly licensed and entitled to practice before all courts in the 

State of California.  I am a partner with the law firm of Pachulski Stang Ziehl & Jones LLP, counsel 

to R. Todd Neilson, the Chapter 7 Trustee. 

2. I have personal knowledge of the facts set forth herein and could and would 

competently testify thereto if called upon as a witness. 

3. I make this Declaration in support of the Omnibus Motion for Order Disallowing 

Duplicate Claims (the “Motion”).  Capitalized terms not defined in this Declaration shall have the 

same meaning ascribed to them as set forth in the Motion. 

4. Pursuant to Local Bankruptcy Rule 3007-1(a)(4)(B) attached hereto as Exhibits “1” 

through “5” are true and correct copies of the Original and Amended Claims obtained from the 

Public Access to Court Electronic Records (“PACER”). 

 I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

 Executed on this 15th day of November, 2015, at Los Angeles, California. 

 
 
        /s/  Linda F. Cantor  
        Linda F. Cantor 
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DOCS_LA:295223.1 59935/002 

PROOF OF SERVICE OF DOCUMENT 
 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business address is: 
10100 Santa Monica Boulevard, 13th Floor, Los Angeles, California  90067 
 
 
A true and correct copy of the foregoing document entitled (specify):  NOTICE OF OMNIBUS MOTION AND OMNIBUS 
MOTION OF TRUSTEE FOR ORDER DISALLOWING DUPLICATE CLAIMS; MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATIONS OF NICHOLAS R. TROSZAK AND LINDA F. CANTOR IN SUPPORT THEREOF will 
be served or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in the 
manner stated below: 
 
1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to controlling General 
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document on 
December 15, 2015, I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that 
the following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated 
below: 
 
 
 
 
  Service information continued on attached page 
 
2.  SERVED BY UNITED STATES MAIL:   
On (date) December 15, 2015, I served the following persons and/or entities at the last known addresses in this 
bankruptcy case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United 
States mail, first class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that 
mailing to the judge will be completed no later than 24 hours after the document is filed. 
 
  Service information continued on attached page 
 
3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method 
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) December 15, 2015, I 
served the following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in 
writing to such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a 
declaration that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the 
document is filed. 
 
Via Federal Express 
The Honorable Erithe A. Smith 
United States Bankruptcy Court 
Central District of California 
Ronald Reagan Federal Building and Courthouse 
411 West Fourth Street, Suite 5040  
Santa Ana, CA 92701-4593 
 
  Service information continued on attached page 
 
I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 
December 15, 2015  MYRA KULICK    /s/ Myra Kulick 
Date Printed Name  Signature 
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DOCS_LA:295223.1 59935/002 

1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF): 
 

 Wesley H Avery     wamiracle6@yahoo.com, wavery@rpmlaw.com  
 Candice Bryner     candice@brynerlaw.com  
 Philip Burkhardt     phil@burkhardtandlarson.com, stacey@burkhardtandlarson.com  
 Stephen L Burton     steveburtonlaw@aol.com  
 Frank Cadigan     frank.cadigan@usdoj.gov  
 Linda F Cantor     lcantor@pszjlaw.com, lcantor@pszjlaw.com  
 David L Gibbs     david.gibbs@gibbslaw.com, ecf@gibbslaw.com  
 Nancy S Goldenberg     nancy.goldenberg@usdoj.gov  
 Lawrence J Hilton     lhilton@oneil-llp.com, ssimmons@oneil-llp.com;kdonahue@oneil-llp.com  
 John H Kim     jkim@cookseylaw.com  
 R. Todd Neilson (TR)     tneilson@brg-expert.com, sgreenan@brg-

expert.com;tneilson@ecf.epiqsystems.com;ntroszak@brg-expert.com  
 Jason S Pomerantz     jspomerantz@pszjlaw.com, jspomerantz@pszjlaw.com  
 Nanette D Sanders     becky@ringstadlaw.com  
 Richard C Spencer     rspencer@rspencerlaw.com  
 United States Trustee (SA)     ustpregion16.sa.ecf@usdoj.gov 
 

2.  SERVED BY UNITED STATES MAIL: 
 
Radovan Rusimovic 
3709 South 298th Street 
Auburn, Washington  98001 
 

Kenneth D. Christman 
1965 Loma Linda Lane 
Dayton, Ohio  45459 
 

David J. Stutzman Sr. 
96 Valley Road 
White Haven, PA  18661 
 

Raymond Raia 
2188 Seneca Drive South 
Merrick, NY  11566 
 

George F. Wertenberger 
433 Cove Park Blvd. 
Sandusky, Ohio  44870 
 

 

 
 
 
Debtor 
The Tulving Company Inc  
2049 Century Park East, Suite 2525 
Los Angeles, CA  90067-3225 

 Counsel for Debtor 
Andrew S Bisom 
The Bisom Law Group 
8001 Irvine Center Drive, Suite 1170 
Irvine, CA 92618 

Attorneys for Defendants Hannes 
Tulving, Jr. and The Tulving Company 
James F. Wyatt, III 
Wyatt & Blake, LLP 
435 East Morehead Street 
Charlotte, NC 28202 

Laurence P Nokes on behalf of 
Interested Party  
John Frankel 
Nokes & Quinn 
410 Broadway St Ste 200  
Laguna Beach, CA 92651 

 Brent Murdoch 
Murdoch & Morris, LLP 
114 Pacifica, Ste. 320 
Irvine, CA  92618 

Interested Party 
Frye & Hsieh 
Douglas J Frye Esquire 
24955 Pacific Coast Highway # A201 
Malibu, CA 90265 

Counsel for Creditor Levon Gugasian 
Nanette D. Sanders, Esq. 
Ringstad & Sanders LLP 
2030 Main Street, Suite 1600 
Irvine, CA  92614 

 Harlene Miller, Esq. 
Harlene Miller Law 
17910 Sky Park Circle, Suite 105 
Irvine, CA 92614 

On the Rocks Jewelry & Rare Coins 
Attn:  David Halpin and Desirea Sloan 
207 N. El Camino Real 
San Clemente, CA 92672 
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