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PO AL FILE D
John B. Dougherty Colorado Bar No. 13202 JAN - 8 2016
10953 Westmoor Drive, Suite 400 o
Westminster, CO 80021 %EYA::ET'E'XB DISTRICT B £ COURT
Telephone: 303-469-1665 Deputy Cleri

Facsimile: 303-648-4473
Email: jbdlawyer(@yahoo.com

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
SANTA ANA DIVISION

In re: Case No.: 8:14-bk-11492-ES
THE TULVING COMPANY, INC., a Chapter 7
California corporation,

W

Debtor
RESPONSE BY CLAIMANT CATHERINE J.
TAYLOR TO NOTICE OF MOTION FOR
ORDER REDUCING AND ALLOWING
CLAIM 222-2 FILED BY CATHERINE
J.-TAYLOR AUTHORITIES, DECLARATIONS
OF HICHOLAS R. TROSZAK AND LINDA F.
CANTOR IN SUPPORT THEREOF

,.é__-

This Motion Affect The Following Claimants:

Ford Motor Credit Company, 49-1 (Amended by
Claim 49-2)

Internal Revenue Service, Claim 12-1 (Amended
by Claim 12-2)

Stach, Kenneth W., Claim 142-1 (Amended by
Claim 142-2)

Taylor, Catherine J., Claim 222-1 (Amended by
Claim 222-2)

Collateral Finance Corporation, Claim 330-1
(Amended by Claim 330-2)

hatl) | MoRFY oy
it (o oA 1Q2¢ o

Date: January 21, 2016
Time: 10:30 a.m.
Place: Courtroom 5A
411 West Fourth Street
Santa Ana, CA 92701
Judge: Hon. Erithe A. Smith
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I. RESPONSE

1.0n or about May 15,2015 Creditor, Catherine J. Taylor ("Creditor") obtained a
judgment against Hannes Tulving, Jr., in Boulder County District Court, State of Colorado, Case
No.2014 CV 030620. in the amount of $130973.50 (Exhibit A hereto. page22) Creditor reduced
her request for payment to $129,305.00 in her Amended Clam 2222-2. Tt is the amount of this
judgment, as adjusted in favor of Debtor from $130,907.50 to $129, 305.00 which, with
additional attorney fees and related court cost, is the basis for the Amended Claim in question.

2. Attached hereto as Exhibit A are various other related pleadings and statements from
Creditor regarding the basis for this judgment to be entered in her favor.

3. Essentially. Creditor paid Tulving Company, Inc. ("Debtor") the sum of $42. 685.50
as shown in Claim #221. However, under Colorado law, Creditor is entitled to treble damages,
under Colorado Revised Statute18-4-401 and 18-4-405, et.seq. , plus reasonable attorney fees
and costs, as permitted by this statute.

4. Among the allegations of Creditor's First Amended Complaint, (Exhibit A ,pages 1-11)
is the statement that Creditor asked to speak with Mr. Tulving, and was unable to converse with
him.(Exhibit A page 16) It is undisputed that the amounts were paid directly to Debtor.

5. Itis undisputed, that Mr. Tulving was, and is, at all pertinent times the sole
shareholder, officer, director, and controlling person of Debtor.

6 . As further evidence that the Tulving Corporation, Inc. and Mr. Hannes Tulving, are
one and the same, and any claim by Creditor against Mr. Tulving , should substantiate a claim
against the Debtor, in Docket 260, filed July 7, 2015, please see in the Declaration of R.Todd

Neilson, wherein the Trustee explains that both Mr. Tulving and the Debtor are subject to
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criminal charges , and requests this Court authorize Hannes Tulving to sign the Consent
agreement for Debtor.
CREDITOR'S POSITION
7. Creditor believes there is a basis for her Amended Claim —under Colorado Law, as set
forth herein. Nonetheless, if the Court for any reason disallows the larger claim, Creditor
requests in the alternative, that the smaller claim (Claim 222-1) be permitted, as the Trustee so

concedes the amount in Claim222-1 agrees with records in the Trustee’s possession.

1
DATED: January ¢, 2016

iy

John B. Dougherty

Attorney for Creditor, Catherine J. Taylor

|98
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PROOF OF SERVICE
nin

Pursuant to Local Bankruptcy,Rule 9013-1(f), Creditor, through her below-signed counsel,
hereby certifies that on this ﬂ{ day of January 2016, it has filed and served this RESPONSE BY
CLAIMANT CATHERINE J. TAYLOR TO NOTICE OF MOTION FOR ORDER
REDUCING AND ALLOWING CLAIM 222-2 FILED BY CATHERINE J.T AYLOR
AUTHORITIES, DECLARATIONS OF HICHOLAS R. TROSZAK AND LINDA F.
CANTOR IN SUPPORT THEREOQOF

on the following:

United States Bankruptcy Court
411 West Fourth Street
Santa Ana, CA 92701-4593via federal express overnight delivery

and that a copy has been served upon counsel for the Trustee): on Jan very &, R€ s

Linda F. Cantor, Esq.

Jason S. Pomerantz, Esq.

Pachulski, Stang, Ziehl & Jones, LLP
10100 Santa Monica Boulevard

Suite 1300

Los Angeles, CA 90067

Email: lcantor@pszjlaw.com; Jspomerantzi@pszjlaw.com

b
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DISTRICT COURT. COUNTY OF BOULDER .
STATE OF COLORADO

S s

Court Address: 1776 6" Sureet DAL FILED: November 26, 2014 TURS AR
= 1IN 34 kS S \"P, ey
Boulder CO 801 12 | M,I‘A NERIPADK : : :( =
CASE NUMDBER: 20140VI0620

PLAINTIFF, A COURT USEONLY 4

Catherine J. Taylor [ U

Case Number: 2014 vV
030620

v

DEFENDANT,

Division: 5

Hannes Tulving, Jr.

John B. Dougherty, Reg. No. 13202

10955 Westmoor Drive, Suite 400

Westminster Co. 80021 \
Phone : 303 469- 16065

Facsimile ;: 303 648-4473

Kmail: § bdlawyer@yahoo.com

FIRST AMENDED COMPLAINT

Plaintiff. Catherine J. Taylor, {~Plaintift™) by and through her below signed attorney.
hereby states for her First Amended Complaint against Defendant Fannes Tulving. Jr. as
follows:

GENERAL ALLEGATIONS

1. Plaintiff, Catherine J. Taylor.is an dividual, who resides in the City and County
of Boulder, Colorado.
2. Defendant Hannes Tulving. Jr. . acting hoth individually and through his agents.

managers, employees ( collectively referred to as “Defendant™) is an individual who resides in

California, and who owns and operates a business known as the Tulving Company Inc..
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(“Tulving Company™), a corporation, with its principal place of business in Newport Beach,
California.

3. At all relevant times. Defendant was the sole shareholder. officer. director, and
operator of the Tulving Company. Inc.

4 Oninformation and belief. Defendant has operated and controlled. the afore-
referenced entity. the Tulving Company. Inc.

S. The Defendant’s primary business was the purchase and sale of precious metals
including. gold. silver. platinum and palladium to the public at large. and specifically to Plaintilt.

6. Venue is proper in the City and County of Boulder. State of Colorado as the
transaction and other related communication. solicitations. theft, and intentional
misrepresentation occurred by telephone and electronic communication in the City and County
of Boulder. State of Colorado.

7. Jurisdiction is properly conferred upon this Court as the contractual and other
tortious actions complained of hercin by Plaintitf against Defendant. oceurred within the City
and County of Boulder. the State of Colorado.

8. Additionally. at all relevant times. Defendant. availed himself of the opportunity
{0 transact business within the City and County of Boulder. State of Colorado.

9. Atall relevant times. Defendant held himscll out as a stable. established precious
metal dealer, acting also. by and through his agent. employvees, and other representatives. whom
he trained. directed. controlled .managed and supervised. and for who's actions Defendant s

vicariously liable and responsible.
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10.  On or about August 30. 2013 Plaintiff placed an order for 30 Canadian Maple
Leaf .999/.9999 (ltem Code CAGMO001-0) Gold Coins with Defendant. (hereinafter. veferred to
as the “product”™).

11.  Aspavment for the product. on August 30,2013 Plaintiff transterred Forty
Thousand Two Hundred Six Hundred Eighny Five Dollars and Fifty Cenis (§42.685.50) w0
Defendant. A copy of the Invoice ev idencing this transaction marked “Paid 08-30-20137is
attached hereto as Exhibit A

12. Upon the prescribed period of time passing during which Plaintillwas promised
delivery of the ordered product. Plaintit? made numerous telephonic inguiries o Defendant’s
agents and representatives. to ascertain the status of the shipment of the ordered and purchased
product from Defendant.

13. Defendant was directly involved in the day to day operations of the Tulving
Company. and personally managed the company. and authorized various agents to speak on his
behalf.

14. As a result of his close involvement in the company's day to day operations.
Defendant was at all relevant times aware of Tulving Company's inventory of precious metal
products and Tulving Company's financial condition. and was directing and mstructing all sales
persons and customer server representatives of the Tulving Company.

15.  On more than one occasion. and specifically on September 3. and 30. 20135, then
later, on January 28, 30.and 31. 2014 PlaintifT was advised by Defendant’s agents that Plaintitf
had completed all necessary conditions precedent Lo shipment and purchase of the product
including paymém: of all required funds, receipt of which was acknowledged in the amount of

Forty Thousand Two Hundred Six Hundred Eighiv Five Dollars and Fifty Cents ($42.685.50).

(]

L
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16.  After a substantial perh)d of time went by. Plaintiff notified Defendant that she
would be willing to withdraw her order upon recession of the transaction and return of her
compensation of Forty Thousand 1wo Hundred Six Hundred Eighty Five Dollars and Fifty Centy
($42.,685.50) previously paid for the anticipated shipment of product.

17.  Despite repeated requests from Plaintiff. Defendant has failed and refused:

A. to return of paid funds paid by Plainutf from Detendant:
B. or. alternatively. o ship the product which Plaintift attempted to purchase

from Defendant.

18.  Despite many requests by Plaintft for shipment of the purchased product or
return of funds paid. Defendant has not acquiesced to any they requests made by Plaintiff.

19. Instead, Defendant’s has deliberately, intentionally. converted, stolen. and
otherwise unlaw fully withheld Plaintift's money with the intent to permanently deprive her of the
use and/or enjoyment of Plaintitf’s funds.

20.  As of the filing of this Verified Complain. Plaintift has not reccived cither the
product purchase, no return of her Forty Thousand Two Hundred Six Fundred Eighty Five
Dollars and Fifiv Cents ($42.683.50) paid over eight (8) months ago.

FIRST CLAIM FOR RELIEF
(THEFT-TREBLIE DAMAGEDS)

21. Plaintiff re-alleges previous allegations as 1s set forth tully hereinafter.
22, Defendant has deprived Plaintift the use and’or enjoyment of her funds. without
her authorization. and has done so deliberately and intentionally with the intent to permanently

deprive Plaintiff of the use and benefit of said funds.

-
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23. Defendant knowingly used. concealed, or abandoned the Plainti{’s money in such
a manner as (o deprive the Plaintiff ol its use or benefit

24. Defendant used concealed or abandoned the Plaintiff's money intending that this
use concealment or abandonment would deprive Plaintiff of her use or benefit of her money.

25, Defendant knowingly retained the Plaintift's money without providing the product
purchased by Plaintift's funds.

26. As a result of this intentional and volitional act(s) of Def, Plaintiff has sulfered

and continues to suffer damages and losses as follows:

a. Loss of the use of the principle amounts of funds:

b. Interest or other premiums for the use of said funds:

c. Attorney fees and related court costs:

d. Other related consequential damages.

27, Pursuant to C.R.S. §§ 18-4-401 ¢t. seq. Defendant has committed thelt as defined

under this statute.

28. As a result of the action and omissions of Defendant by converting money paid by
Plaintiff to Defendant, and otherwise withholding or failing to return said funds despite repeated
requests and demand of Plaintitt. Detendant has exhibited the requisite and necessary intentional
and intentional actions necessary to form the requisite intent required to violate the statute. and to
trigger the award contemplated by statute.

29, Pursuant to C.R.S. §§ 18-4-401. ¢t seq. and C.R.S. ] | 8-4-403. Defendant is
Lable to Plaintiff in an amount of three times the principal amount Forty Thousand Two Hundred

Six Hundred Eightyv Five Dollars and Fifiy Cents ($42.685.50) stolen or otherwise converted by

Lo

Lo
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Defendant in an amount of §128.365.30, plus reasonable attorney foes and costs as determined

by this Court.

SECOND CLAIM FOR RELIEE
(FRAUD INDUCEM ENT/EXECUTION)

30. Plaintiff incorporates by reference all previous allegations as if set forth {ully
hereinafter.

31.  Defendant. by and through his failure O communicate with Plaintiff despite
repeated requested demands from Plaintiff, has intentionally and deliberately made untrue
statements of fact, such as shipment would be made promptly. shipment would be made within a
certain number of days. shipment would otherwise be made tarthwith, all of which statements
have been shown to be materially false and untruc.

32. Defendant, through his agents. has Also stated that in exchange for payment of
substantial monies by Plaintiff in the principle amount of Forne Thousand Two Hundred Six
Iundred Eighty Five Dollars and Fifiv Cenis ($42.685.50) Plaintitf would be receiving
substantial consideration in the form of the product purchased and ordered.

33. Defendant. through his agents has failed and refused to cither ship the product
ordered by Plaintiff or to return funds paid by Plaintift to Defendant and by so doing has

damaged Plaintiff.

6
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34, Defendant, through his agents deliberately made the representations set forth
above, knowing them to be false. andior with reckless disregard as to the truth and falsity. and
did so with intention that Plaintift would rely upon representation.

35, Plaintiff did. in fact. reasonably rely upon representations of Defendant and his
agents. by paying Forty Thousand Two Hundred Six Hundred Eighty Five Dollars and Fifly
Cents ($42.685.50) to Plaintlf. and otherwise refraining from taking prior action against
Defendant based upon representations of Defendant's agents and employees that transmission of
the ordered product would be forthcoming.

36. As a direct and proximate result of these intentional misrepresentations and
omissions. Plaintiff has been damaged in an amount o he proven at trial, but including and not
limited to payment of all sums made by Plaintiff to Defendant and/or all other damages
permitted under Colorado law.

THIRD CLAIM FOR RE LIEFT
(VIOLATION OF COMMODITIES EXCHANGE ACT 7 US.C. § 606(a)

37, Plaintiff incorporates by reference all previous allegations as il set forth fully
hereinafter.

38. The Commodity Exchange Act (DEATL 7 LSO § 6B makes it unlawlul "tor
any person in or in connection with a new order to make, or the making of any contract sale of
any commodity for future delivery. can be made, for oron behalf of one other person such
contract for future delivery is or may he used for (A) hedeing in transaction interstate conmumerce
and such commaodity or products or byproducts thercof. o { (13} determine the price hasis of any

transaction in interstate commgree 1 such commodity, or (C) delivering any such commodity

sold. shipped or received in interstate commerce for the fulfillment thereolt

=]



(1) To cheat or defraud or attempr 1o cheat or defraud another person;
(i1) willfully to make or causc t© make such other person ina false report or

statement thereof, or willfully to enter or cause to be entered such person in faise record

thereof:

Giy - Willfully o deceive or 1o attiempt to deceive any such person by any
means whatsoever in regard to any such arder or contract or the di isposition or execution.

39. Pursuant 10 7 U.S.C. § 25(a)(1) any person who violates the CEA. or who

willfully aids, abets. counsels. induces. or procures the commission of a violation of the CEA,
shall be liable for actual damages (rom one or more commodity ransactions. and caused by such
violation for any person of any such transactions.

40. Defendant's agreement with Plaintiff to sell precious metals to her constitutes a
contract for the sale o a commodity made. or o be made. for delivery in interstate commeree.
thereby rendering her claim actionable under the CEA.

41. By his actions. of receiving orders and payments for precious metals from
Plaintiff without intent to ever deliver such metals or refund such moneys. Defendant cheated
and defrauded Plaintifl, in v iolation of the CEA.

42, Defendant's representations and promises that the order placed by Plaintiff would
be shipped constituted a false statement in connection with a commodity transaction.

43. Defendant's repeated representations and promises that the order placed by
Plaintiff would be shipped constituted w Hiful deceit in the contract and the dispos! ition or
execution of contracts for commodities.

44, Plaintilf reasonably relied upon {hese misrepresentations and omissions. and false

statements made by Defendant. and others on his behall. to Plaintiff.
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45,  Defendant's actions caused damages to Plaintiff as a direct and proximal result of

Defendant's violations o fthe CEA.

FOURTH CLAIM FOR RELI [0
(BREACH OF CONT RACT)

46.  Plaintiff re-alleges previous allegations as set forth fully heremalter.
47. Defendant's failure to deliver the product purchased by Plaintiff constitutes a

breach of contract by Defendant.
48. Plaintiff has suffered damages. in an apountiv be proven at trial, as a direct and

proximate result of the breach of contract by Defendant.

FIFTH CLAIM FOR RELIEF
(UNJUST ENRICHMENT)

49.  Plaintiff incorporates by reference all previous allegations as if set forth tully
hereinafter.
50.  Plaintiff has conferred a substantial benefit upon Defendant by her paying money

in exchange for precious metal products.

51.  These payments were accepted and retained by Defendant. and his agents, and it
would be inequitable for Defendant to retain the benelit without payment to Plaintilf.

52. Defendant's unjust enrichment has resulted in damages to Plainuft in an amount
to be determined at trial, and Plaintiff secks full disgorgement and restitution of Detendant's
enrichment benefits, and/or ill-gotien gain acquired as a result of the unlawful or wrongful con.

WHEREFORE. Plaintiff hereby requests the following relief be granted by this

Honorable Court:

9

\‘
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Al Judgment in favor of Plainti{f and against Defendant for all damages recoverable
under Colorado plus reasonable attorney's fees and costs, and for all economic and
non-economic loses permitted under law:

B. A declaratory judgment including spe flc findings of fact and con nclusions of law
the Defendant, Hannes Tulving. Jr. . indiv idually has intentionally violated C.R.S. §§ 18-4-401
et. seq.. thereby committing theft. and other related crimes and unlawful actions as defined by
CR.S. § 18-4-402, resulting in Plaintilfs entitlement to treble damages. reasonable attorney fees

and costs, and other such relief as the Court deems appropriate under Colorado law:

D. For all damages to Plaintiff and agai inst Defendant as permitted by law:
E. For any other relicl to which Plaintifl is entitled under equity or faw:
k. For any other relief this Honorable Court deems appropriate and just, pursuant to

Colorado law.
DATED: November 26, 2014
Respectfully submitted,

/s/ Original signature on file at /(m ()ffzw of

John B. Dougherty pur \zzum 10 CRCP [21 5 1-26
John B. Dougherty. Esq. # ”0“

Attorney for Plaintiff, € atl fine J. Tavlor

Plaintitf's address:

4572 Beachcomb Court

Boulder Co. 80301
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DISTRICT C OURT. COl UNTY OF BO ULDER !1
STATE OF (,()L()R\DO ‘l
Court Address: 1776 6 Street o

Boulder COROTIZ

Dol FILLLD Aprd
HI\{; {3 30L 281691
CASE NUMDB 1?’: JELORTRIN

o
1
l
\
|
!
|
z

A

PLAINTIFF ,

Catherine J. Taylor

v |
Case Number: 2014 CV l{

030620

\
|
|
li A COURT USE ONLY A
1
i
l
DEFENDANT, \
|

i
| Hannes Tulving, Jr. Division: 2 1
l

10955 Westmoor Drive, Suite 400

Westminster Co. 80021 ~
Phone : 303 469- 1665 } \
Facsimile : 303 648-4473 | 1
Kk jbdlawye riawyahoo.com | i

|

VERIFIED MOTION FOR ENTRY OF DEFAULT JUDGMENT J

|

|

John B. Dougherty, Reg. No. 13202 l
|

AGAINST DEFENDANT

Plamtiff. Catherine . Taylor ("Plaintiff. by and through her below signed  counsel.
hereby moves this Honorable Court. pursuant to CR.C.P121 and 33(by tor entry of default
judgment against Defendant Hannes JTulving. JIr. (“Delendant™). As grounds theretor, Plantit
hereby states:

1. A Summons indicating the return of service as authorized by order of this Courty
was fled with the Court on August 30,2014 — Reception No. C357E09486DD7T.

2. More than 33 days has elapsed since e date of service of Plaintift’s First

Amended Complaint upon Defendant as set forth in the retarn © {service on file.

H( E i\\i
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3. No response or answer of any kind has been I filed by Defendant, despite receiving
proper service of process.

4. On January 15,2015 this Couwt authorized entry ot a Clerk’s Default against
Defendant, pursuant 10 C.R.C.PA3 ().
5. Venue is proper in the Ciry and County of Boulder. Colorado as the contract Wwas
formed within Boulder County. and the tortuous and atherwise unlaw tul act set torth in Verified

Comphint (Parts | and 2y and Plaintff's Fust Amended Complaint all took place within the City

and County of Boulder. State of € olorado.

6. Upon reasonable inguiry. the Defendant is not an infant. ncompetent. n the
military service of the United States of America. 107 s Defendant an oflicer oragency of the
United States of America ot the State of Colorado.

7. As set forth more in the allegations ol the Verilied Complaint (Parts T ai nd 2) and
the First Amended Complaimnt. which are incorporated herein by reference, Defendant has
deprived Plaintiff of the use and/or enjoviment of her funds without her authorization. and has
dore so intentionally and deliberately with the mtent 10 p sermanently  deprive Plaintiff of the use
and/cnjoyment or of her property and therefore. has violated C.R.S. §§ 18-4-401 eq.
Defendant has knowingly used. concealed or abandoned the Plaintiffs money i such a manner
as to deprive the Plaintil (f ofits usc or benefit. Defendant has used. concealed or abandoned
Plainilfs money intending that this use. concealment oF ahandonment would deprive Plainuitt of
the use or benefit of her money. Defendant knowingly retained the Plamtiffs money without
providing the product purchased by PlantlFs funda, and 4s 4 esult Plaintift has sutlered
damages. including but not fmited to loss of here money and the use thereof. and reasonable

attorney fees and cosls. Defendant’s actions alo constitute fraud.
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8. A supporting aflidavit from Plaintiff s attached hereto and filed hercwith.
Supporting documentation of the transaction show ing consummation of a purchase of gold coins
by Plaintiff is Hkewise found in the Court's file and is agamn attached as Dxhibit A to Plaintiff’s

Aftidavit.
9. A supporting affidavit from Plaintiffs amorney is also submitted herewith.
10. Because of the willful and intentional nature of the Defendant’s acts as defined n

C.R.S. §§ 18-4-401 etseq.. Plaintiff is entitled to weble damages pursuant (o C.RS. §18-4-405
against Defendant for hic failure to oither return Plaintitfs money. of provide the product which
was purchased. [nstead. Defendant simply absconded with Plaintiff's funds.

Plaintifl is also entitled by statute o reasonable attorney fes and costs of this

11.
patier, pursuant to C.R.S. $ 18-4.405.
12. Plaintiff requests judgment in her favor. and against Defendant, the amount of

F$128.036.30. plus reasonable attorney fees and costs as

three times her actual damages ©

provided by statute.

13, The amount of the judgment is st forth as follows:
A. Principal - $128.030.30:

B. Plus. costs through April 1. 2015 of $417.00 and reasonable attorney fees

through April 1. 2013 of $2.500.00:

C. Plus, post judgment statutory interest at the rate of 8% per annum.

TOTAL JUDGMENT: §130.973.50

WHEREFORE. Phintiff Catherine 1. Tavlor hereby requests judgment by default be
e amount of $130.973.50.

entered in her favor and against Defendant Hannes Tulvine, Jr.in

L)

P
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plus, additional reasonable attorney fees and costs as thev are incurred in the future. and statutory

interest from the date of entry of judgment.
DATED: Aprill. 201 3
Respectfully submitted.

s/ Original_signature on tile

John B. Dougherty. Esq. #13202
Attorney for Plaintiff

v

~
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6.

Defendant, and she hac

RESGH

y
fendant is not ¢
iooor the t

County of

Sworrn to, acknowled

Witness my hand ¢
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